Case 1385/2000, a civil case in which the judge said you
were a cowardly liar. :



DURBAN AND COAST LOCAL

IVISION CASE NO. 1385/2000

IN THE HIGH COURT OF SOU'%H AFRICA

In the matier between:-

NOEL RICHARD SEYMOUR PLAINTIFF
and
PAUL KiRK DEFENDANT
JUDGMENT
y
KRUGER J. y B
aRvoln MVQUJ ‘~

The plaintif, an adminisiraton manager in the employ of Independent

New/spapers, instiluted an aciion
of one hundred and thirty thousan

it is alleged by lhe plaintiff that:-

acainsl (he defendant for damages in the sum
d Rand (R130 000,09).

a) On 2 May 15S8 the. def{t’ﬁajﬁt‘ planted a bag at or near the plaintiff's

residence, which bag con '

inad @ number of tablets, several bullets, and 3

nate (the céntents of which
b) During the night of 7. June
calls 1o the plaintiff's resi

T ——— -
will be'referred lo later in this judgment);
1298 the defendani made anonymous phone
nce and breathed heavily when the phone was

answered;

——

c) On & June 1898 the defendanl locked the outside gate to the plaintiff's

T e

premises with 2 chain and b padiock;

d) On 12 July 1998 the defendant activaled a tear gas grenade at the

plaintif’s premises:

—_—




2) On 12 October 1928 the defendant fired at the plalntlﬁ’s premises with a 8

e ————

mm pistol and penetrated nursery window; —
f) On various occasions the defendant publvshad to third part:es that the

- — —————

plaintiff had a criminai record for drugs.

- — e ——

—

The plaintiff teslified and called various withesses, amongst whom an experi
forensic ballistic investigator, fir Cobus Stey! The defendant and Mark David
Bristow gave evidence in support of the defendant’s case.

1 do not propose referring at iength to the teslimony of the variocus wi&:e_sses,
but will rather draw attention to the important aspects thereof, which should be
considered in the lighi of the probabilities. inherent or atherwise.

{n respect of the first incident alleged. the plaintiff tesiified that his wife had
found the plastic bag containirlg tablets, bullets and a notewhich read:-

“Noel here is the stuff you and Bruce discussed. Forgetthe money for the buliets
what are friends for after all. [Bruce reckens the juice’ds great. Two tablets a day
on a full stomach. The stuffi ml!ed methyl testosterone as ya discussed it costs
R500, just pay Conan. He | 15 the E won't be a hassle 25 tablets is no

problem but it will cost R55 a|f

At the time of the discovery, the plaintiff was at the family cottage at Zinkwazi
{some 90 km away) and the incldent was communicated lo him via telephone.
He instructed his wife to repoit ifje maiter to the police. Although testifying that
he was concerned that “someong& was 1rying fo implicate me as someone who is
involved ﬂ_ﬂ_\_ drugs” and that heTegha;ed the bullets as "a threat”, the plaintiff
only attended al the police statidn a week iater lo view the said bullets, tablets
and note. This despite him havtng retumned home a few days earlier. By this

time the police had already sent the tablets tc be lested.




His testimony was corroborated|by his wife, Meryl Catherine Seymour, and by
Sergeant Bramley. Although there was the same discrepancy regarding the
contents of the plastic bag — as jopposed fo the entry in the SAPS 13 Register,
the evidence clearly shows that the contents handed over to Inspector Bramley
were Indeed those as alleged|by the plaintiff. The defendant denied any
involverent in the incident, alldging that he had never been to the. plaintiff's

—_—

homne.

.

e

Telephone Calls

The plaintiff alleged that during the early hours of the moraing oa Sunday 7 June
1998, two telephone calis were made fo his home. “These calls were answered

i

by his wife who reported to him that someone had breathed heavily on the phone

on both oceasions.

—

There was a further allegation by the plaintiff that during the evening of 7 June
1998 his son answered the telephone and reported that an unidentified white
male had made cel,'_t;in defamﬁly remarksabout him. This incident, however,
has not been relied upen by the giaintifl i his claim against the defendant.

Mrs Seymour confirmed her husband's evidence relating fo the telephone calls,
She further confirmed that her hysband was asleep in another room al the time
and she did not consider il'necessary to awake and inform him of same.

Although he regarded the matter Fs a "cowardly” act, the plaintiff did not seem to
have been perturbed by the incident 2nd did net regard it as serious enough {o
warfant 2 report to and investigation by the police. There is alsc doubt whether
Mrs Seymour was concerned apout the phone czalls as she could not recall
discussing the incident with her husband until after the gates had been chained

and locked.




During the course of the tnal, it %bemme _common cause that the two telephone
calls referred to were made from the defendarit's cellular phone. The defendant
denied having personally made t{re calls. He alleged that:-

a) He often left his celluiar ph;me laying around and that anyone wauld use if;

b) People would frequently ask to borrow his phone;

¢) He was not the exclusive user of the cellular phone but that others shared

the use of same.
Szt

Plaintiff’s padlocked gate.

- —

On 8 June 1998, at approxlmatety gh30, the plamhff noticed that his domestic

P e dme e

worker and _gardener.could- n?t—gain-enlfy—fe—lheweﬁy— Upon inspection,
he discovered that there wasla large chain around the gates secured with a

padiock. He used an angle-ignnder to _gU,LtbLlﬁm He later reported tha

matter to the police who, he anegid__vigg not seally interested and who
alloWed hum to keep the chqgn and padlock Mrs Seymour conﬁrrned this

o et i Y

and gardener could not gain cces_s, and that she discovered that a chain and
padlock had been piacéd around the gate‘and that she had then reported the
matler to her nusband. The plaint® testified that he viewed the incident as

“another threat to me™.
————— e et

i
[ :

Bart Maningvich, a colleague of the defendant at the time, teslified that during

a discussion with the defendaht, the defendant menticned that he had placed

a chain and padigek around|the plaintiffs gate. The defendant had also

rheniioned that he had repori_;ad that the pjaint[ff's vehicle had been: stolen;

thal he had "bombed” the pla;inﬁff's house ‘and that the plaintiff had a drug
problem.. He dismissed these allegations as “nonsense”. lHe however

mentioned the rnatter to his jﬁrlfdend - who was ths plaintiffs secretary. A




few days iater he was summened fo a meeting with the plaintiff and informed
him of his discussion with the ?efendant.

T
William Harper, also a col!eaéua of lhe defendani, confirmed this incident as

well. Like Marinovich, he tob dismissed the matter as he did not take/the
dsfendant seriously. i

!i
The defendant denied any kréowledge of this incident and further denied the
evidence of Marinovich and Harper

e

Teargas Canister.

Mrs Seymour testified that du?‘ing the moming of Sunday, 12 July 1358, she
discovered a discharged teargas canister and.its pin en the property. She
placed the objects intc a p!astilc bag. She telephoned the pfaintiff, who was at
Zinkwazi, to report the matter) The plaintiff confirmed 1he reporl made to him
by his wife. He testified that r!a felt “helpless” and “Concerned” about his wife
who was 7 months pregnant 2t the time. Under cross-sxamination, he
conceded that after discqssiné'lhe matter with his wife, he decided fo return
2\T t,_ ur further testified that she felt “secure” at the

hcme that evening: Mrs
fime.

Mrs Catherine Dix testified (Lhat the defendant had teiephoned her on a
Sunday awening, He reported that a grenade had been thrown mto the
plaintiff's property. He demeﬂ any involvement bul was concerned that he
would be the first person to be implicated. Her evidence was not chalienged

AT AR

on this aspect. F
;



3. ~
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The defendant conifirmed the lelephonic conversation with Catherine Dix. He
confirmed that he had heard {that he had been implicated in the mafter‘and

denied all knowledge of same|
i
Shooting incident. |
i

At approximately 07h00 on 13 October 1988, the plaintiff testified that bé was
requested by his ‘wife to com%e into the nursery where she and the baby had

. AN S A4

been sleeping. He discovered a hole i m the curtain, window pane and in the
wall, On the carpet he and h;s wife found twa fragments of the builet. The
plaintiff testified that he was ‘19“’ angry —“Semeone had threatened me and
my family. } was determined Lto get io the botiom of it all, at all costs”. The
matler was duly reported 1o the palice and the plaintiff employed an armed
guard al his home. Neither ihe pclice ner an independent ballistic. expert,
employed by ths plaintiff, were able {o find m_e_ﬂ_@_rﬂige_cgg Mrs
Seymour once again canﬁm}ed her husband's version. In pariicular she
remarked that her husband's!'concern tock on a new dimension — he was

very concerned”,

. T T

Inspector Jackson testified thit he had attended 2t the scene and removed
the two bullet fragmeants whic ['he found on the carpet.
f
Inspector Claasen testified thal she could net cenduct a ballistic test on the
f s the bar Ihadabulelnlt h made it impossible te use. Sh
firearm as the barre g which made it imp a. e
was also unable {o conduct any microscopic examination of the bullet jacket

as'it nad been damaged. f

[

During the course of the trial, if became common cause that:-
3
a) The bullet had been fired frem a € mm pistol;
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!
b) The firearm, which Inspector Claasen referred to, belonged to the
defendant and that it wzas a 9 mm pistel.

|
Mr Steyn, a ballistics expe '. alse testified on behalf of the plaintiff. He
confimed that he was regpested by the plaintliff to conduct a bailistic
investigation into a shot which was fired at his (plaintifi's) home. ~In the
presence of Captain Joubert of the Scuth African Police Service, he examined

ihe defendant’s firearm. He |confirmed that the firearm was not eapable ‘of
being fired. This was beci

obstructed the mevement of the slide to such an extent that the total
backward and forward motion [of the slide was impessible. '

use there was a bulge in the barrel, Awhich

In order fo conduct a ballisticitest, the bulge was filed down. This, however,
did not assist as the bulge oI the inside caused the bullets to siip or jump,
thereby creating a different se; of markings on the builets.

It was ultimately decided to g'l.ll the barrel of the firearm. Thereafter further
tests were conducted. Mr St:eyl testified that he conceniraled on lhé “skid"
marks, which are formed wh+v the builet enters the barrel on its exil. As a
result, he positively matched the buliet jacket found on the scene with a bullet
fired from the aefendant's ﬁrsa:rm during the tests.

—

Mr Sleyl was extensively cro%s-examined by Ms Lange (for the defendant).

Save for a discrepancy relating to the size of the barrel that was but. his
findings and methodology, although c’rﬁﬂé’rrg-e_d, revezled no inconsistencies.
I

The defandant denied:-
a) That he had fired a shotlintec the plzinliff's home; and

PR

b) That his firearm was used in the alleged shooling.

L ——
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In particular, he deniad that hijs firearm was capable of firing. He testified that
his firearm had jammed whi‘st he was at a shooting range. This incident
occuired prior to the 13 Oclo;ber 1998. The defendant gave various reasons
why the firearm had jammeé'. In reply to the plainliff's iist of admlssions
scught, the defendant stated ihal the firzarm ‘became damaged for amaaon
that is uncertain”  In his evrde'ncc in chief, he said that he had used re!oaded
ammupition — which he had {eloaded himself — and had probably u,sed tan
little gunpowder Under apss—e:ammahon. he testified that it was an
“accumulation of lead l'mngs ﬂvat probably caused the firearm to jarn,

Mark Bristow confirmed thatlhe was presént with the defendant when the
firearm jammed. This was a few weeks prior o the making/of his statement to
the police (2/11/98). Hz also tonf rmed that e had mel the defendant during
the eariy hours of the morning of the 13" Oclober 1938, He lestified that the
defendant was under the influence of alcohol'and had difficulty in gaining
entry Into his vehicle. Hd then escorted {he defendant to his home. He left
the defendant at his home at dpproximatély 03h15.

The defendant did not call an& gxpert witnesses to rebut the evidence of Mr
Steyi. He alleged that the police refused to return his firearm ta him thereby
pjpventmg him from ergpioy\ ing the services of 2 ballisfics expert. " in this
regard it is essential to note Ii'bt the trial was originally enrolled for hearing on
&MW detendant however, brought an applicafion for an

adjournment isfer afia on the grounds that he required time to obtain his
ufqa_rm from the police (which he alleged was now available) and to employ
the sepvices of a forensic expert — thereby affording him “the opportunity 1o
prepare (his) defence”. This, however, was not done, the defendant alleging

that the police’s refusal ta return his firearm had prejudiced him in the conducl

of his deferice. It is also significant te note that since 22 November 2000 the
H
—_—




i
defendant failed fo seek alsistance from the Courts to enable him fo

timeously and adequatety prepare for the tral—
__‘_-—'.—-"—-——-—_'_-__-——

Publication that the plaintiﬂj had a criminal record for drugs.

i .
The plaintiff did not give any évidence pertaining to this allegation. Indeed Mr
Salmon, for the plaintiff, appears to have conceded thisin argument — viz. that
the evidence of the plainiiff eind his wife established all the other allegations
as contained in the Summons%

Running parallel to all the lncillents described above is:
a) The defendant's alleged relationship or Infatuation with Angela Catleit;

and
b) The ‘disclpﬁnary hearing and fls consequences, instituted by the plaintiff
against the said Angelagcaﬂett- '
[

-

it is common cause that:- )

a) Angela Catlett was in the employ of the Independent Newspapers at the
time,

b) Disciplinary prooeedh%__wire initiated by the plaintiff against Catlett:

c) Asa result of the disciplinary hearing, there was tension amongst the
staff — those who Wereiof the opinion that Catiettt had been ifl-trealed
and those who were not of the same opinion; )

d) The defendant and Caﬂett became friendly with each other during 1998

{prior to the first incident alleged),

) The defendant became] aware of the dispute between the plaintiff and
Catlett. j R

——
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Although the defendant described his relationship with Catlett as a “plutonic

friendship”, the evidence suggests thal there was more to it than what the
defendant was prepared to admit The defendam lestified that:-

——— .

a) Catlett would join “him for a drink and a game of pool at a bar called
“The Horse with nc name",
b) Catlett would PhOﬂe hlm repeatadly — vintually every day and on soma

minutas
c) He would alsc call her frequently — eg. On 4/6/98 between the hours of
16h47 and 22h21, he phoned Catlelt on six occasions,

Marinovich testified that the defendant "fancied” Catleti and that she “strung
him along™ and that he gained the impressian that the défendant was keen lo
impress her.

William Harper lestified that Catielt was the defendant's glrifriend and that
they spent a lot of timé together. It was further put to the plainiiff under cross-
examination that' # was cemmon knowledge that thé defendant was
associated with Catletft.

The defendani denied participating in any or all of the acts described
aforesaid. He further denled any knowledge as to who was responsible, but
specufated in this regard. The defendant testified that because of the success
of his investigative journalism, he had many dangercus and powerful
enemies, He festified thal it was passible that any of these enemies would

— e -

seize“any opportunity to to implicate him in the commission of these acts.

Central to this theory is the knowledge by his enemies that:-
a) He was associated with Catlett; and
b) The animosi?yf between the plaintiff and Catlett and disciplinary action

against Catlett.
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Both he alleged were common cause. As a result, he testified that it would be

easy for someone to start a rumour that the events complained of did occur.
i —

| agree with the submission that the evidence adduced on behalf of the
plaintiff established thatl the incidents complained of (save for the publicaﬁon

that the plaintiff had a2 criminal record for drugs) did in fa

_ fabrications as alleged by the defendant. These acts wefe clearly of an

intimidatory nature.
S

The question remains, however, whether the'defendant is respansible for any
or all of the said intimidatory acts. [t has been submitted by both counsel for

e i———

the plaintiff and defendant that these intimdatery acts were linked and were
net isolated incidents.

The essential aspect pertains to the shooting Incident. The evidence strongly
suggests that the defepdant’s firearm was Used and thal it was the defendant
himself who fired the sho!. In considéring the defendant's evidence in this

.

regard, the following is nhoted:

g & The defendant's inability to provide a consistent explanation/reason
m————— T i

whythe firearm jammed (discussed above).

2. The defendant's account of the shols fired immediately before the
firearm jammed was consistenl with there being no bullet left in the
bagel to cause the obstruction. This was centradicied by Brislow

- who testifiead that he and cthers tried to “clear the found” from the
barrel and that they even “bzanged it on the floor”.

3. Bristow further testified that in the process of trying to remove the
bullet, the defendant cut his hand. The defendant testified thal ke cut

his hand as a result of the recoll when the third shot was fired.
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Both the defendant and Bristow were unable 10 indicate when the
“jamming” incident tock place. This despite the incident occurring a
few weeks prior lo the day that they made thelr statements to the

polica.

Both the defendant and Bristow issued statements to. the policé.
Both statements referred to evenlts after the shooting inddent. The
defendant’s version was that he and Bristow had been misled by the
Investigating Officer who informed tHem that the Tuesday's date was
the 14™ and not the 13" of October 4988, Bristow however stated
that he had merely duplicated the entry from his pocket book. The
pocket book was, however, not produced as evidence.

The defendant was uncertain whether the cartridge case had been
ejected. He was however adamant that the firearm could notl be
disassembled as the slide could not move. When it was put to him
that there was no cartiidge case in the firearm when it was handed
in to thepolice, he copceded that the slide must have moved all the
way back in order i6 eject the cartridge.

The incidept of the jamming of the firearm and what actually
transpired con that day (as cutlined above) must be weighed zgainsl
the evidence of the defendant that he has sufficient knowledge to
deliberately accomplish this.

No one other than the defendant was in possession of the firearm

during the relevant pariod.
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9. Bristow was unable to recall why he was travelling in Bulwer Road
on the night of 12"/13" October 1998. He assumed that he was
refuming from a complaint as ke was on duly that night. However he
could not adequately explain his presencs in the Umbilc aréa when
he was on duty in the Pineiown area.

10. It is also improbable that Bristow would allow the defendant to drivé
his vehicle given the inebriated state that he was in (as descrlbed by
both the defendant and Brislow)."When specifically questitned on
this aspect he responded by $aying that he was uncesin whether
his crew actually drove the deféndant’s vehicle of whether they
followed the defendant.

11, Itis further unlikely tr\at'ﬁ"s':ﬁ'(ansgouﬁ)}%uﬂhave spent approximately
65 minutes with the defendani and would have neglecled his patrol
duties (in Pinetown) as a result thereof,

| am satisfied that on the evidence before Court that :
(a) The defendant's fireanm was ihdeed used In the shooting incident; and

g o AR

T S A —
(6)  Thatit was the defendant'who fired the shot.

R

Both the de 'sand s evidence cannot be accepted and appear (o

Ap bcaconspi‘acy fo absclve the defendant of i !‘abmty

The concessien by Counsel that the acts were "an obvious chain of evenls” is
however not sufficient to hold the defendant responsible therafore. The plaintiff
1esfified that after the discovery of the bullats, tablets and the note, he reparted
the matiter to the Manzging Director, Deputy Managing Director and lhe
Financial Director. It was agreed between them that the matter would not be
made public in order to try and obfain a reaction from the culprit. The same
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course of action was agreed upon aftar the incidents relating to the locking of the
gate and the discovery of the discharged tear-gas canister.

Despite this agreed course of action, the witnesses, Marinavich and sz, testified

of the defendants knowiedge of the various incidents. T
It is important to note that the defendant had knowladge of the tear-gas canister
incident despife lhe plaintiff’s agreed cousse of action referred to above beiore

the said incident became public knowledge.

In considering the totality of the evidence (as cutlined above) §'am satisfied that

on a balance of probabilities, the defendant was responsible for the series of
intimidatory acts, that preceded the shooting, a5 Well' Thedeferdant's tare
denial of the incidents and his speculations and sugestlons must be rejected as
false. The probabilities of a person er persons .committing these acts in an
attempt to “sidefine” the defendant as an investigative reporter are whoily
improbable and aré a figment of his imagination. It is noted that this speculative
theory is based on the defendant's rei_aﬁigpship with Angela Catlett and the
repercussions of the disciplinary enguiry I;;:i—aanst her. The defendan!
consistently_denied that_his *relationship’ with Angela Callett was anything
beyond friendship. If this were indeed so, his speculative theory becomes more
improbable and is 1o bé rejected. The defendant was not an impressive witness
and constantly tried to substantiate his answers in an attempt to convince the

‘court that he was honest and truthful in his testimony. I

These intimidatory acts coincided with the developments relating to the Catlett
disciplinary enquiry. This reinforces the evidence of the plaintiff's wilnesses who

testified that the defendant was infatuzled with Angei& Catiett and was seekin
her affection. These acts were commitiad by him o impress her and ta show his
el oo skl L

suppor'[ of her in (espect of the said enquiry in the hope that she would accede

el g
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to his amorous advances. There is no doubt that he was responsible for these
choT'ardfy acts of terror against the plaintiff and his family and must accordinaly
be accountable therefore. The plaintiff relied on the actio iniurarum in supportof
~ his claim. In O’Keefe v argus Printing and Plublishing Co Ltd and Another 1954
(3) SA 244(C). Watermeyer AJ confirmed that it “is the action for damages open
to a plaintiff who can show that the defendant has committed an intentional
wrongful act which constitules an aggression upen his persen; dignity or

reputalion.”
In Delange v Costa 1989 (2) SA 857 at 862, Smalberger JA held:

“... Because proof that the subjective feelings of an individus! have been
wounded, and his dighffas thereby impaired, is necassary before an action for
damages for injuria can succead, the concept of dignitasis a subjective one. But
before that stage is reached it is necessary to establish that there was a wrongfu!
act Unless there was such an aet intenticn becomes hirelevant as does the
questich of whether subjectively the aggrieved perSon's dignily was impaired,

... In detemmining whether ©r not the act cemplained of is wrongful the Court
applies the critecion of reasonableness < the ‘zigemene redefikheidsmaatstaf
(Marais v Richard &a 'n Ander 1981 (1) SA 1157 (A) at 1168(C). This is an
cbjactive test. It requires the conduet complained of to be tested against the
prevalling norms of sociely (ie the current values and thinking of the community)
in order to determine whether such conduct can be classified as wrongful.”

In considering each of the incidents in isclation il is noted that save for the
locking of the gate and'the shooting incident, the others did not seem to affect
the plaintiff personally. The bullets, tabiets and notes were found by the plaintiff's
wife and retrievad by the plaintiif from the police a week Jater. It is significant to
note that he did not insist upon 2 case being opened for investigation.

The plaintiff was not the reciplenl of the abusive phone calls. The calls were
answered by his wife and she only informed the plaintiff therecf on the following



16

morning. Neither the plaintiff or his wife were particularly interested or concerned
atout this incident.

As regards the tear-gas canister incident, the plaintiff confirmed thal the canister
was found by his wife. Although he alleged that he was “concerned”, he did not
do anything al all but chose to remain at his holiday coftage — appreximately
S0km away. His behaviour was certainly nct in kesping with his alleged eoncermn
for the safety of his wife who was seven months pregnant at the fime.

The only incidents which resulted jn action by the plaintiff related to the locking of
the gate and the shooting at his house.

There is no doubt that the plaintiff, his family ‘and his employees were greatly

inconvenienced when the gate was chained and lockad. The plaintiif clearly saw
U coaebi

that as an acl of intimidation which was borne out by his response and aclions

thereafler.
The shocting incident.was clearly a thrsat to the plaintiff and his family. This was

the final straw. Tha cumulative effect of ail the previous acls of intimidation
resuited in a vow to discover and expose the perscn or persons responsible.

That these acts, cumulalively, copstituted an acl of aggressicn upon his person,
dignity or reputation, there canbe no doubt.

The plaintiff has claimed the sum of R130 080.00 (one hundred and thirly
thousand rand) as damages,

‘lna'soemining the award to be made | 2am aware of the commenls of Holmes J
{as he then was) in the case of Pitt v Economic Insurance Ca [.td 1857 (3) SA
284 (D) at 287:
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“I have anly 1o add that the Court must take care to see that its award is fair
both sides — it must give just compensation to the plaintiff, but must not pour
largesse from the hom of plenty at the defendant’s expense ®

The courts, when awarding damages of this nature must not unnecessarily b the

defendant in th I it however, not be so consern.

plaintiff does not ablain adequate compensation.

The plaintiff has also sought a punitive costs order against the defern I' t is
court has a discrefion to be exercised judicially upon a consideratio 1
case, in awarding the costs of the action. .

Having taken into account all the relevant circu
of the plaintiff as follows:

(@) Paymentofthes 60 0 {s
) lnteress_amwe
{c) Cosls of suit to belaxa ' gh Court tariff on the scale as between

~—






